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10.

“the application sites, which are currently vacant, are classified as
agricultural land of good quality but with low potential for agricultural

rehabilitation.”
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“The Director of Agriculture, Fisheries and Conservation (DAFC) has no
strong view on the applications as the Sites have low potential for

rehabilitation of agricultural activities.”
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13.

“the Site is surrounded by domestic structures. As the potential for
agricultural rehabilitation is considered low, he has no strong view on the

application.”
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“the Site is surrounded by domestic structures. As the potential for

agricultural rehabilitation is considered low, he has no strong view on the

application.”
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“The Director of Agriculture, Fisheries and Conservation (DAFC) does not
support the application as the Site possesses potential for agricultural
rehabilitation according to his recent inspection in February 2021 on the
area which shows that there are active agricultural activities in the vicinity
and agricultural infrastructure such as road access and water source is

available.”
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“38. A number of previous decisions have been cited to this Appeal Board,
and duly considered by it, concerning the weight of the relevant
version of Interim Criteria ..... In so far as to how a discretion or
flexibility permitted within the statutory ambits under the TPO, and
the OZP or Draft OZP, may be exercised by TPB or this Appeal Board,
due regard must be given to the policy stated in the Interim Criteria
(as there may be legitimate expectation that such will be the policy
adopted). However, such policy guidelines, which has no statutory
basis, could only be of weight in so far as they do not conflict with
the relevant statutory provisions (TPO, and the OZP or Draft OZP),
such as the stated planning intentions for the particular zoning.

Further, being only policy guidelines, the Interim Criteria should

11



39.

40.

41.

be considered and construed with common sense and flexibility, and
should not be regarded as if they are strict statutory provisions.
Thus, arguments as to the precise interpretation or ambit of
particular words, phrases, or paragraphs in the Interim Criteria,
are not as helpful to this Appeal Board's deliberations, as a broad
common sense understanding of the Interim Criteria as a whole, in

their proper context.

1t is not in dispute that, in relation to both of the Appeal Sites, more
than 50% of the proposed foot print of the proposed Small Houses
falls within the VE'. In fact, apart from the tip of the south-west
comer of the Appeal Site for TK/495, the Appeal Sites are within ‘VE’
of Ting Kok Village.

Apart from being a factor relevant as to whether there should be
“sympathetic consideration” under Interim Criteria B(a), this Appeal
Board is of the view that the fact that the Appeal Sites were very much
within ‘VE’ is a factor which should in itself be weighed in favour of
the Appellants though, this is not a very weighty consideration as
compared to e.g. the planning intention and the surrounding

landscape and environment.

However, it is notable that Ting Kok Village is across a major road
(a 2 lanes 2 ways paved public road for vehicular traffic: Ting Kok
Road) to the north of it, whilst the Appeal Sites are on the south of it.
The areas north and south of Ting Kok Road are very very different
in their landscapes and environment. To the north, Ting Kok Village
is of a dense cluster of Small Houses. In contrast, the photographs
taken in 2015 (Respondent’s Bundle p.B005 to B006) showed the
vicinity of the Appeal Sites (no suggestion that it is now in 2016 any
different significantly) to the south of Ting Kok Road, which is very
different. Apart from the paved area for the BBQ development (see
photographs at R bundle p.A042- A044), it was mostly green:
grasslands, some abandoned lands, vegetable fields, some fruit trees,
although also with some storages or sheds (this Appeal Board also
took into account the Small House (TK/138 approved in 2002) to the
south west of Ting Kok Road, pointed out by Mr. Ismail (see
paragraph 61 below)). Considering all the evidence, this Appeal

12



44,

Board is clearly of the view that allowing Small Houses to the south
of the Ting Kok Road at the Appeal Sites or their vicinity are seriously
incompatible with, and will have a very substantial adverse impact
on, the landscape and environment, apart from a serious frustration

of the planning intention.

As the Appeal Sites fall almost entirely within the ‘VE’ of Ting Kok
Village and the Appellants are indigenous villagers of Ting Kok
Village, once the test as to shortage of land is satisfied, according to
the Interim Criteria paragraph B(a) set out above, the Appellants
should be given “sympathetic consideration". But the sympathetic
consideration itself is not decisive, but should be weighed against
the other relevant factors in Interim Criteria paragraph B (f), (g)
and (h) as underlined above, and more importantly, be weighed in
the general picture amongst all the relevant factual matrix
discussed herein. Furthermore, as discussed above, the Interim
Criteria is not statutory, and is a policy guide rather than binding in
a strait jacket sense. In weighing this issue of shortage of land in
the “V” zone, this Appeal Board must bear in mind the broad
picture, and should balance all the factors under the statutory
umbrella, in particular the planning intention, which is also echoed
in the Interim Criteria B(f): “...should not frustrate the planning
intention..(the extent of frustration of the planning intention is also

a matter of facts and degree to be weighed and balanced).

On the other hand, apart from qualifying the Appellants for
sympathetic consideration as under the Interim Criteria paragraph
B(a), the fact that the Appellants are indigenous villagers of Ting Kok
Village and that the Appeal Sites are within the ‘VE’ of Ting Kok
Village are factors that this Appeal Board will bear in mind in favour
of the Appellants in the ultimate weighing exercise, although they are
not very weighty factors as compared with the counter factors such

as the frustration of the planning intention.” (38 3% {5 4¢)
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proposed NTEH/Small house footprint falls within the village
environs’ of a recognised village and there is a general shortage of
land in meeting the demand for Small House development in the

“Village Type Development” (“V”’) zone of the village” (5% 3% (& 4v)

(c) A4 R €4 3% ERpptfieh RO 2 2 WREEHE L A

b

GYHHR R E 2017 & 127 69 22 ¢ 63k BN TG

FRe RFER AN e FRA FERRLRE]

Hb

FTRPERE -

CTRET AR AR REFE ) EFRE AT (G
FIF LA ) P IRS  fHE ) FE R AR - L
I8 #+ X ioRE — N{ NEFE FEATRIET KL A T
BRI EN A F Y G pE PR SE A E fd
Mg I ERF AT (GRS )

(d) K EHEL & #2001 £ 9 * 257RNTPC Paper No. A/NE-KLH/275 to
2797 % 7.12(c)% (N2 S(A)F 7 L > A2 § PF 5 A/NE-

KLH/275 & A/NE-KLH/279 ¥ 380 B » 3 Fci@ Fonp 0 & Y ene

2 HNEE—RRAYEERS HERIZE 2000 £ 11 B 24 HAEAf%

17



37.

38.

FA AR AR R R 0 2 SRR TR AR BT SR P

S (v B AR F NI B o

(€ %% 71} HEDb)F (AN F - A FLE 305 F A APk

Toms B PI(B)a)ih? < W R L LS BAEEATRBBA FHEZ )
B2l F R A 50% 2 5 e BAST A A A
7P A (GRS R AN TR R 2 F et H
b E7 e ¥ G AN TG T B (GeA e b)) Flet ey g— B Y
i E s LR R RI(B)(a) & K F1A T AT R 7k S B

TV Zone f T F R L A B F nd 3 - B

GE AT GAR GRABRE Y BT ERIB) @R 0 P4 A

—

B ERYT T VZone pF O ITFEE AR F S - BB G B

pe

EEp o e A PR R § BB (8 2ot 2 8 36(d)E HTH A B

3

R BAPM LT MR V Zone pj S 0T Y TR R AR F 0l 2

11‘_

iE ) S ARGR G - FRUE o Tl BB S BREZFTE T

B o

AL~ dgttenVZone p ¥ % 1T B[ AR

Fehd pochlicy 0 B R IR R NI PRE FE R R A R 4D M ehlicdy eh
¢ hod kA PRA R § 5 I REANRGE

B VZonep v % (Fg B ] A B F el 2o b 3R 4 Y G2 F & KERI(B)(a)

5T R

18



39. feRdhed pFA R g B 20147 08 FEEF 43 EeThy 0 KUBY RS E B 2L R

tho @ BilipE W TR R T g M Pl R R TR R BTy AP R A

Frin TR

#t(a) 2 d g 2

40. A2HEAREARALLELR §ABRE (AL BRI 3 4 chR Gl

v ek 0 2 e

41. ;ﬁj‘?’j‘i%’?iﬁgp.gb/ﬁ'%ﬁ’* EW%T\TQ—L%%EJ?E%%J mi

fa

o
\ﬁk

o

i’dr

I

42 GRPB R AREIZF A 2021 £ 50 7 p SR g ¢ Remiems £ -

“(a) JEGFHBEF RS PR FEERG T TR

2 FFETF ;;—; 1 Z

(b) fid-}&«’ gL TR WA R pEe ﬁﬁ”ﬁo?ﬁ 17
JIRBEAREEF J G RERE R G R
TR IERGTREEE o SR EFTFIE T (GED )

43. P FHOELDPNFT L ANED (2013 #) G444 5V o
BB A ARETE L 7 E L 503 B R X Rl Moo BHRE
K2 %75 11 Eap 57 25 52001 £3]2019 £+ ~ &N o> h LB
PRI B ot 2L F ARIT 593 B L 595 B R A T ehR LU R E B K

AR R B ARETT SR T 42001 £ A o [ RIT 593 M e 21 277 AR

3279 | 4| B b g HAp RS 1S o

19



44,

45.

£ AU F 13 Bp I e “Ref. CW77609 25 Jul 2007 3000° Tai Wo”
“Ref. CS38613 18 Sep 2012 6000° Tai Wo” #udp B & 48 +* ¥ 5T % iR e
2002 # 5 * Jp ¢ “Kau Lung Hang 8.5.2002 3000° CW40562” i fe & +
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Bl PLAN AP-3 ¥ 2 > 3|7 2022 & » 358 Bord 2 b 37 Bhigifehe Lo i
P (MRS FPRE > RPRE A LR LA ERY ApF B
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2001 # £ 7 e 12 277 o] A BAe 279 | 4] B ik B 24 K E 52001

#£3]2019 £ - B &7 595 # AR Mo ] 2021 E2F R AR

TRE AT SNBEEREFRAES o FREBAL AEFAMETF 06 K
Fa 4o 2021 # BIZ % ANE-KLH/S95 ¢ 3P > b B A AR 2% 84995
P REES ST RLEAT 595K KL G REES < “RNTPC Paper

No. A/NE-KLH/595”% 9.1 BL¥ & » g B p ZREE F a2 4 -

“The Director of Agriculture, Fisheries and Conservation (DAFC) does
not support the application as the Site possesses potential for agricultural
rehabilitation according to his recent inspection in February 2021 on the
area which shows that there are active agricultural activities in the vicinity
and agricultural infrastructure such as road access and water source is

available.” (3 3 15 4¢)
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2 K H 593 B A 595w BT EE R i > A i R

5 62021 ECE T HIES B ERT ERALES PRLL

B RdB LA AR pE Ry SR € 2019 £ 120 20 P hg R EET Do
b2 B 595 & Eoends A/NE-KLH/570 ¥ 3423533 ik ) % 17B if (®
MEhd APE S BRE G T AT -
“117. Noting the Director of Agriculture, Fisheries and
Conservation’s comments that the Site had low potential for agricultural
rehabilitation, the Chairperson was concerned about whether rejection

reason (a) was appropriate. Members agreed that the particular rejection

reason should be refined to better reflect Members’ consideration.

118. After deliberation, the Board decided to reject the application

for the following reason:
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49.

(a)  the proposed development is not in line with the planning intention of
the “AGR” zone, which is primarily to retain and safeguard good
quality agricultural land/farm/fish ponds for agricultural purposes.
While the application site may not have potential for agricultural
rehabilitation as advised by the Agriculture, Fisheries and
Conservation Department, it still possesses potential to be used for
other kinds of agricultural and related uses. There is no strong
planning justification in the submission for a departure from the

planning intention; > (3 3 {4 %)

A A R €W AT 7 B %SL A/NE-KLH/570 ¥ 5-:7“RNTPC Paper No.
A/NE-KLH/570”% “TPB Paper No. 10610742 > /g B p RER & 2 § 8 £ 7
2% 11 BT T] 595 B B A ES MR LAl Ao 595 » BCstill
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